











(50

)












European Charter of Local Self-Government

Rat der Gemeinden Eupropas RGE

the
Council of Europe CE Conference of Local Authorities
of Europe CLAE
a Declaration of
Principles on Local Autonomy the
Committee of Ministers
the Consultative Assembly

the Standing Conference of Local and Regional Authorities of
Europe CLRAE



a European convention
a Draft European Charter of Local Self-Government
the Steering Committee for
Regional and Municipal Matters CDRM

the Congress of Local and Regional Authorities of Europe CLRAE

ultra vires

(EKC)



International Union of Local
Authorities ITULA World Wide Declaration
of Local Self-Government

Joachim Gillessen
Landrat

World Assembly of Cities and Local Authorities WACLA
Habitat

World Associations of Cities and Local Authorities Coordination WACLAC
World
Charter of Local Self-Government
the United Nations
Centre for Human Settlements(Habitat) UNCHS(Habitat)



unique model

local self-government

HABITAT

(EKC)
EC
UNCHS(Habitat)
UN-HABITAT

UN-



CL AE
European Charter of Regional Autonomy

Draft European Charter of Regional Self-Government

the Parliamentary Assembly

(EKC)

Council of Europe “European Charter of Local Self-Government, Explanatory Report”



the principles of local self-government



“Local self-government denotes the right and the ability of local authorities, within the
limits of the law, to regulate and manage a substantial share of public affaires under their
own responsibility and in the interests of the local population.”

substantial share of public affairs
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principle of proportionality
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Council of Europe “European Charter
of Local Self-Government, Explanatory Report”
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UNCHS(Habitat)

principle of subsidiarity
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all local public affairs



Part at least
A reasonable
proportion A significant proportion

17



18



19



region
regional authority regionalisation
regional self-government

20



regional affairs

21



principle of solidarity
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Council of Europe “European Charter of Local Self-Government, Explanatory Report”
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all local public affaires
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principle of local autonomy
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the principle of regional self-government
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the principle of subsidiarity

“This most serious principle of social philosophy must not be changed or undermined: just
as the powers they are capable of exercising on their own initiative and by their own means
must not be taken away from people and transferred to the community, so it would also be
an injustice and would seriously disturb the social order to take from the lower groupings
and give to a wider community of a higher rank, the functions which they are capable of
fulfilling themselves. The natural purpose of any social intervention is to help the members
of society and not to destroy or absorb them.” Council of Europe*“Definition and limits of the
principle of subsidiarity”1994 -
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Council of Europe*Definition and limits of the principle of subsidiarity”’1994
“TOPICALITY AND AMBIGUITY OF THE CONCEPT OF SUBSIDIA ITY”

the principle of
subsidiarity

decisions are taken as closely as possible to the
citizen

the principle of subsidiarity

37



The Treaty on European Union

.......... This Treaty marks a new stage in the process of creating an ever closer union
among the peoples of Europe, in which decisions are taken as closely as possible to the
citizen.......... ”

“The objectives of the Union shall be achieved as provided in this Treaty and in
accordance with the condition and the timetable set out therein while respecting the
principle of subsidiarity as defined in Article 3b of the Treaty establishing the European
Community.”

The Treaty establishing the European Community

“ The Community shall act within the limit of the powers conferred upon it by this Treaty
and of the objectives assigned to it therein.

In areas which do not fall within its exclusive competence, the Community shall take action,
in accordance with the principle of subsidiarity, only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States and can therefore, by
reason of the scale or effects of the proposed action, be better achieved by the Community.
Any action by the Community shall not go beyond what is necessary to achieve the
objectives of this Treaty.”
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EC
EU

......... This Treaty marks a new stage in the process of creating an ever closer union
among the peoples of Europe, in which decisions are taken as openly as possible and as
closely as possible to the citizen.......... "

Protocol on the application of the principle of
subsidiarity and proportionality
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Common Provisions

cannot be sufficiently achieved
(can...... be better achieved)

areas of shared competence
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review

dynamic concept

http://europa.eu.int/en/record/mt/titlel.html
http:/feuropa.eu.int/en/record/mt/title2.html

http:/europa.eu.int/eur-lex/en/treaties/dat/amsterdam.html
No

Jo Show “Law of the European Union (Third Edition)” Palgrave Macmillan

Jo Shaw “Law of
the European Union(Third Edition)”
Jo Shaw “Law of the European Union(Third Edition)”

EU —

the principle of subsidiarity
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“ Public responsibilities shall generally be exercised, in preference, by those authorities
which are closest to the citizen. Allocation of responsibility to another authority should
weigh up the extent and nature of the task and requirements of efficiency and economy.”

authorities which are closest
to the citizen (in preference)

closest to the citizen
as closely as possible to the citizen

weigh up
only if and in so far

“ The protection of financially weaker local authorities calls for the institution of financial

equalisation procedures or equivalent measures which are designed to correct the effects
of unequal distribution of potential sources of finance and of the financial burden they
must support. Such procedures or measures shall not diminish the discretion local
authorities may exercise within their own sphere of responsibility.”
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“As far as possible, grants to local authorities shall not be earmarked for the financing of
specific projects. The provision of grants shall not remove the basic freedom of local
authorities to exercise policy discretion within their own jurisdiction.”

“ Public responsibilities shall be exercised by those basic units of local government which
are closest to the citizen. They may also be exercised by territorial units at an
intermediate or regional level, in accordance with the practice in each country.”

closest to the citizens
principle of subsidiarity
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.......... Convinced that public tasks and responsibilities shall be exercised by those
authorities which are closest to the citizens and that this principle of subsidiarity is the
basis for democratic and participatory development and that the allocation of tasks and
responsibilities should abide by this principle;.......... "

the principle of proximity
in preference

“In accordance with the principle of subsidiarity and proximity, which means that public
responsibilities shall generally be exercised by those authorities which are closest to the citizen,
any allocation of responsibility to another authority must be based on the requirement of
technical or economic efficiency and shall be justified only by common interest of citizens.”
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“Convinced that the principle of subsidiarity is a major contribution to the development of
democracy in Europe on the basis of the equal legitimacy of the different levels of
authority: local, regional, national and European;”

“Considering that this Charter and the European Charter of Local Self-Government are
complementary in the application of the principle of subsidiarity for the benefit of regional
and local authorities;”
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“Regional self-government denotes the right and the ability of the largest territorial
authorities within each State,....... to manage, on their own responsibility and in the
interests of their populations, a substantial share of public affairs, in accordance with the
principle of subsidiarity.”

“When exercising their competences the regions shall, with due respect for the law, be
guided by the interests of the citizens as well as the principle of subsidiarity and take into
account the reasonable requirements of national and European solidarity.”

“Regions shall apply the principle of subsidiarity in their relations with local authorities.”

“Conflicts of competences shall be settled according to the constitutional and statutory
principles of each State. Failing a clear solution in the positive law applicable, the
principle of subsidiarity shall be taken into consideration in the decision.”

CE http://lconventions.coe.int/treaty/en/
Treaties/Html/122.htm

Council of Europe “European Charter of Local Self-Government, Explanatory Report”

Council of Europe “Definition and limits of the principle of subsidiarity” 1994

IULA http/Awwv.iula-intorgiula/upload/
template/templatedocs/iulaworidwidedeclarationoflocalsetfigovernment. htm
UN-HABITAT http:/Awwwv.unchs.org/unchs/

englishiwcharter/crp7.ntm
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CE http/Amwwv.coe.int/ T/E/Clrae/
5, Texts2. Adopted texts/l. Recommendations/1997/Rec 034 1997 E.asp

“To realize a unified Europe, Germany participates in the development of the European
Union which is bound to democratic, rule of law, social, and federal principles as well as
the principle of subsidiarity and provides a protection of fundamental rights essentially
equivalent to that of this Constitution. ”

“All administrative functions shall be assigned to the Municipalities, except whenever
they are conferred to Provinces, Metropolitan Cities, Regions and the State, in order to
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guarantee a uniform exercise of them, in observance of the principle of subsidiarity,
differentiation and adequacy.”

“In accordance with the principle of subsidiarity, the State, Regions, Metropolitan Cities,
Provinces and Municipalities shall support autonomous initiatives promoted by citizens,
in individual or associated form, in order to carry out activities of general interest.”

http:/AMwww jurisprudentia.de/index.html

http:/AMwww.oefre.unibe.ch/law/icl/it__indx.html
e Ne
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Council of Europe
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Council of Europe “Definition and limits of the principle of subsidiarity”1994

Council of Europe “European Charter of Local Self-Government, Explanatory Report”

EU

EU
EU

EU

Council of Europe “Definition and Limits of the principle of subsidiarity”1994
Council of Europe “European Charter of Local Self-Government, Explanatory Report”
Jo Show “Law of the European Union (Third Edition) ” Palgrave Macmillan
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communes départments
régions

the principle of subsidiarity

pouvior réglementaire
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(Regione)

administrative decentralization
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Comune (Provincia)

citta metropolitana

statute

(by-law)
regulatory power



subsidiarity (differentiation) (adequacy)

EU

a unitary
decentralized state
communauté région
province
commune
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centre public d'aide sociale

municipalities prvinces
Autonomous Communities
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Statute of autonomy
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http:/Amww.oefre.unibe.ch/lawiicliit__indx.html

http:/AMww.fed-parl.be/constitution_uk.html

http:/Asmww.oefre.unibe.chvlawiiclisp__indx.html

Scotland Act 1998

The Treaty of Waitangi,1840
Basic Laws
Constitution Act,1986
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recognises

Home Rule
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British North America Act,1867

municipal institutions
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Committee of the Regions “Regional and Local Government in the European Union "2001
http:/mww.oefre.unibe.ch/law/icl/nz__indx.html
(http:/Amww.taoiseach.gov.ie/upload/
publications/297.htm
Committee of the Regions “Regional and Local Government in the European Union”2001
Dillon’s
Rule

http:/Awwwv.oefre.unibe.ch/law/icl/ca__indx.html

20

Lander
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Kreis

Gemeinde



Gemeinden

local police ordinaces
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provinces gemeeten

their own internal affaires

the King's

Commissioner (the Mayer)

a decentralized unitary State

The Instrument of Government
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kommuner,municipalities landsting, county
councils

Kommune Amt

local
government
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http:/Mmww.jurisprudentia.de/index.ntml

http:/Mmww.bka.gv.at/service/publikationen/
verfassung.pdf

Committee of the Regions  “Regional and Local Government in the European Union 2001
http:/Aww.oefre.unibe.ch/law/icl/nl_indx.html

http:/AMwww.riksdagen.se/english/work/
fundamental/government/
Committee of the Regions “Regional and Local Government in the Union”2001
http:/AMww.oefre.unibe.ch/law/icl/da__indx.html

http:/Mmww.oefre.unibe.ch/law/icl/no__indx.html
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Local Government

pouvior réglementaire local police ordinaces
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Committee of the Regions “Regional and Local Government in the European Union”2001
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the principle of local autonomy
the
principle of local autonomy

94

94
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Local Government

CHAP ER
Local Government

Article LXXX  The Governors of prefectures, the mayors of cities and towns and the
chief executive officers of all other subordinate bodies politic and corporate having taxing
power, the members of prefectural and local legislative assemblies, and such other
prefectural and local officials as the Diet may determine, shall be elected by direct popular
vote within their several communities.

Article LXXX  The inhabitants of metropolitan areas, cities and towns shall be secure in
their right to manage their property, affairs and government and to frame their own
charters within such laws as the Diet may enact.

Article LXXX  The Diet shall pass no local or special act applicable to a metropolitan area,

city or town where a general act can be made applicable, unless it be made subject to the
acceptance of a majority of the electorate of such community.
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CHAPTER 8
LOCAL SELF GOVERNMENT

Article LXXX . Regulations concerning organization and operations of local public entities
shall be fixed by law in accordance with the principle of local autonomy.
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Article LXXX . The local public entities shall establish assemblies as their deliberative
organs, in accordance with law.

The chief executive officers of all local public entities, the members of their legislative
assemblies, and such other local officials as may be determined by law shall be elected by
direct popular vote within their several communities.

Avrticle XC. Local public entities shall have the right to manage their property, affairs and
government and to frame their own charters within such laws as the Diet may enact.

Article XCI. A special law, applicable only to one local public entity, cannot be enacted by

the Diet without the consent of the majority of the voters of the local public entity concerned,
obtained in accordance with law.
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Article94. Local public entities shall have the right to manage their property, affairs and
administration and to enact their own regulations within such laws as the Diet may enact.

government administration to frame their own
charters  to enact their own regulations

within such
laws as the Diet may enact  within law

home rule

Local
Government

76



LOCAL SELF GOVERNMENT

government
administration

their own charters

regulations

frame their own charters”
local autonomy

“bylaws and regulations” “charters”

“to enact their own regulations”

charter

77

to frame

bylaws and

“to
the principle of

“to frame their own charters”



the principle of local autonomy

prefecture city town metropolitan area

local public entities
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charter charter
regulation

Kurt Steiner “Local Government in Japan”(Stanford University Press, 1965

Kurt Steiner “Local Government in Japan”
Kurt Steiner “Local Government in Japan”

Kurt Steiner “Local Government in Japan”
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Verfassungsbeschwerde
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Kurt Steiner “ Local Government in Japan”(Stanford University Press,1965 )
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the principle of local autonomy
the principle of subsidiarity

home rule
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EU
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subsidiarity
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Home Rule

harter

Structural Autonomy
(Functional Autonomy) (Personnel Autonomy)
(Fiscal Autonomy)
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Charter Counties
(Non-Charter Counties)
The County
Law
Towns Villages
“its property, affairs or government”

town manager or village manager

State of New York “Local Government Handbook 5" Edition January 2000”

General Purpose Assistance
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the principle
of local autonomy Kurt Steiner “ Local
Government in Japan”(Stanford University Press, 1965 )
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State of New York “Local Government Handbook 5™ Edition January 2000”
“CHAPTER Financing Local Government”

“Local Government Handbook ™
“CHAPTER Administering Local Finances”
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charter
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Special Law Local Law

113



114



115



116



117



118



119



State of New York “Local Government Handbook 5" Edition January 2000”
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"0

(http://www.coe.int/T/e/com/about_coe/member_states/default.asp)
http.//conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=122&CM=10&DF=1/31/05&CL=ENG
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UN-HABITAT
(UNCHS)
( )
(CE )
10
10
11
(CE )
(
12
United Nations Human Settlements Programme UN-HABITAT
Council of Europe Congress of Local and Regional Authorities of Europe

World Associations of Cities and Local Authorities Coordination
International Union of Local Authorities
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Council of Europe CE

1949

EU

EU

45 2003 12

Committee of Ministers

Parliamentary Assembly

Congress of Local and Regional Authorities of
Europe
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Congress of Local and Regional Authorities of Europe

CLRAE
1957 CE
1994
CE
CE
45 2003 12

General Assembly
...CE CE

Sectional Meeting

Standing Committee

1995 CLAIR
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World Associations of Cities and Local Authorities
Coordination

Habitat WACLA
G4 1996

IULA FMCU(UTO) METROPOLIS
ATO
olcc

(2003 6 )

General Assembly

Council of Presidents

G4 IULA FMCU UTO METROPOLIS SUMMIT

...G4 ATO UAT
L-AN
N-AN CITY NET
EUROCITIES
SUMMIT 1999 12
CITY NET
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International Union of Local Authorities

IULA
1913
1980
CEMR
KLAFIR
389
CLAIR
172
(2002 12 )
Council
Executive Committee
Special Committee
WACLAC

2004 1 FMCU
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nited Nations Human Settlements Programme

http://www.mofa.go.jp/mofaj/area/ce/
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Protocol annexed to the Treaty establishing the European Community.

THE HIGH CONTRACTING PARTIES,

DETERMINED to establish the conditions for the application of the principles of subsidiarity
and proportionality enshrined in Article 5 of the Treaty establishing the European Community
with a view to defining more precisely the criteria for applying them and to ensure their strict
observance and onsistent implementation by all institutions;

WISHING to ensure that decisions are taken as closely as possible to the citizens of the Union;
TAKING ACCOUNT of the Interinstitutional Agreement of 25 October 1993 between the
European Parliament, the Council and the Commission on procedures for implementing the
principle of subsidiarity;

HAVE CONFIRMED that the conclusions of the Birmingham European Council on 16 October
1992 and the overall approach to the application of the subsidiarity principle agreed by the
European Council meeting in Edinburgh on 11-12 December 1992 will continue to guide the
action of the Union’s institutions as well as the development of the application of the principle
of subsidiarity, and, for this purpose,

HAVE AGREED UPON the following provisions which shall be annexed to the Treaty
establishing the European Community:

1. In exercising the powers conferred on it, each institution shall ensure that the principle of
subsidiarity is complied with. It shall also ensure compliance with the principle of
proportionality, according to which any action by the Community shall not go beyond what is
necessary to achieve the objectives of the Treaty.

2. The application of the principles of subsidiarity and proportionality shall respect the general
provisions and the objectives of the Treaty, particularly as regards the maintaining in full of the
acquis communautaire and the institutional balance; it shall not affect the principles developed
by the Court of Justice regarding the relationship between national and Community law, and it
should take into account Article 6(4) of the Treaty on European Union, according to which ‘the
Union shall provide itself with the means necessary to attain its objectives and carry through
its policies’.

3. The principle of subsidiarity does not call into question the powers conferred on the
European Community by the Treaty, as interpreted by the Court of Justice. The criteria
referred to in the second paragraph of Article 5 of the Treaty shall relate to areas for which the
Community does not have exclusive competence. The principle of subsidiarity provides a guide
as to how those powers are to be exercised at the Community level. Subsidiarity is a dynamic
concept and should be applied in the light of the objectives set out in the Treaty. It allows
Community action within the limits of its powers to be expanded where circumstances so
require, and conversely, to be restricted or discontinued where it is no longer justified.

4. For any proposed Community legislation, the reasons on which it is based shall be stated
with a view to justifying its compliance with the principles of subsidiarity and proportionality;
the reasons for concluding that a Community objective can be better achieved by the
Community must be substantiated by qualitative or, wherever possible, quantitative indicators.
5. For Community action to be justified, both aspects of the subsidiarity principle shall be met:
the objectives of the proposed action cannot be sufficiently achieved by Member States' action
in the framework of their national constitutional system and can therefore be better achieved by
action on the part of the Community.

The following guidelines should be used in examining whether the abovementioned condition is
fulfilled:
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— the issue under consideration has transnational aspects which cannot be satisfactorily
regulated by action by Member States;

— actions by Member States alone or lack of Community action would conflict with the
requirements of the Treaty (such as the need to correct distortion of competition or avoid
disguised restrictions on trade or strengthen economic and social cohesion) or would otherwise
significantly damage Member States' interests;

— action at Community level would produce clear benefits by reason of its scale or effects
compared with action at the level of the Member States.

6. The form of Community action shall be as simple as possible, consistent with satisfactory
achievement of the objective of the measure and the need for effective enforcement. The
Community shall legislate only to the extent necessary. Other things being equal, directives
should be preferred to regulations and framework directives to detailed measures. Directives as
provided for in Article 249 of the Treaty, while binding upon each Member State to which they
are addressed as to the result to be achieved, shall leave to the national authorities the choice
of form and methods.

7. Regarding the nature and the extent of Community action, Community measures should
leave as much scope for national decision as possible, consistent with securing the aim of the
measure and observing the requirements of the Treaty. While respecting Community law, care
should be taken to respect well established national arrangements and the organisation and
working of Member States’ legal systems. Where appropriate and subject to the need for proper
enforcement, Community measures should provide Member States with alternative ways to
achieve the objectives of the measures.

8. Where the application of the principle of subsidiarity leads to no action being taken by the
Community, Member States are required in their action to comply with the general rules laid
down in Article 10 of the Treaty, by taking all appropriate measures to ensure fulfilment of
their obligations under the Treaty and by abstaining from any measure which could jeopardise
the attainment of the objectives of the Treaty.

9. Without prejudice to its right of initiative, the Commission should:
— except in cases of particular urgency or confidentiality, consult widely before proposing
legislation and, wherever appropriate, publish consultation documents;

— justify the relevance of its proposals with regard to the principle of subsidiarity; whenever
necessary, the explanatory memorandum accompanying a proposal will give details in this
respect. The financing of Community action in whole or in part from the Community budget
shall require an explanation;

— take duly into account the need for any burden, whether financial or administrative, falling
upon the Community, national governments, local authorities, economic operators and citizens,
to be minimised and proportionate to the objective to be achieved;

— submit an annual report to the European Council, the European Parliament and the Council
on the application of Article 5 of the Treaty. This annual report shall also be sent to the
Committee of the Regions and to the Economic and Social Committee.

10. The European Council shall take account of the Commission report referred to in the fourth
indent of point 9 within the report on the progress achieved by the Union which it is required
to submit to the European Parliament in accordance with Article 4 of the Treaty on European
Union.

11. While fully observing the procedures applicable, the European Parliament and the Council
shall, as an integral part of the overall examination of Commission proposals, consider their
consistency with Article 5 of the Treaty. This concerns the original Commission proposal as
well as amendments which the European Parliament and the Council envisage making to the
proposal.
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12. In the course of the procedures referred to in Articles 251 and 252 of the Treaty, the
European Parliament shall be informed of the Council's position on the application of Article 5
of the Treaty, by way of a statement of the reasons which led the Council to adopt its common
position. The Council shall inform the European Parliament of the reasons on the basis of which
all or part of a Commission proposal is deemed to be inconsistent with Article 5 of the Treaty.
13. Compliance with the principle of subsidiarity shall be reviewed in accordance with the rules
laid down by the Treaty.

http://europa.eu.int/eur-lex/en/treaties/dat/amsterdam.html
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dynamic concept
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CHAPTER

Loca Government

Article LXXXVI. The governors of prefectures,
the mayors of cities and towns and the chief
executive officers of all other subordinate bodies
politic and corporate having taxing power, the
members of prefectural and local legidative
assemblies, and such other prefectural and local
officials as the Diet may determine, shall be

elected by direct popular vote within their several
communities.

Article LXXXVII. The inhabitants of
metropolitan areas, cities and towns shall be
secure in their right to manage their property,
affairs and government and to frame their own
charters within such laws as the Diet may enact.

Article LXXXVIII. The Diet shall pass no local or
special act applicable to a metropolitan area, city
or town where a genera act can be made
applicable, unless it be made subject to the

acceptance of a mgjority of the electorate of such
community.
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CHAPTER

L ocal Self-Government

Article LXXXVIII. Regulations concerning
organization and operations of local public
entities shall be fixed by law in accordance with
the principle of local autonomy.

Article LXXXIX. The local public entities shall
establish assemblies as their deliberative organs, in
accordance with law.

The chief executive officers of all local public
entities, the members of their legidative
assemblies, and such other local officials as may
be determined by law shall beelected by direct
popular vote within their several communities.

Article XC. Local public entities shall have the
right to manage their property, affairs and
government and to frame their own charters
within such laws as the Diet may enact.

Article XCI. A specia law, applicable only to one
local public entity, cannot be enacted by the Diet
without the consent of the majority of the voters
of the local public entity concerned, obtained in
accordance with law.
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Article 93. The local public entities shall establish
assemblies as their deliberative organs, in
accordance with law.

The chief executive officers of all local public
entities, the members of their assemblies, and such
other local officials as may be determined by law
shall be elected by direct popular vote within their
several communities.

Article 94. Local public entities shall have the
right to manage their property, affairs and
administration and to enact their own
regulations within such laws as the Diet may
enact.

Article 94. Local public entities shall have the
right to manage their property, affairs and
administration and to enact their own
regulations within law.
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CHAPTER VIII.

Local Self-Government

Article92. Regulations concerning organization
and operations of local public entities shall be
fixed by law in accordance with the principle
of local autonomy.

Article 93. The local public entities shall establish
assemblies as their deliberative organs, in accordance
with law.

The chief executive officers of al local public
entities, the members of their assemblies, and such
other local officials as may be determined by law
shall be elected by direct popular vote within their
several communities.

Article 94. Local public entities shall have
the right to manage their property, affairs
and administration and to enact their own
regulations within law.

Article 95. A special law, applicable only
to one local public entity, cannot be
enacted by the Diet without the consent
of the majority of the voters of the local
public entity concerned, obtained in
accordance with law.
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